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THE HIGH COST OF APPEALS IN VIRGINIA, AND CERTAIN 
SUGGESTED REMEDIES.* 



We hear a great deal of the high cost of living in this day. 
Not only are entire volumes and scores of pages in those uni- 
versal regulators, the monthly and weekly magazines, devoted 
to its discussion, but to sub-departments of what is now generally 
conceded to be our paternal though Democratic government is 
assigned the compilation of statistics and their careful study by 
experts with the hope of evolving a remedy. The practical re- 
sults thus far have not been notable either in number or sub- 
stance, for the price of necessities and luxuries, of everything 
from beefsteaks to silk dresses, rises merrily higher until we 
begin to despair of obtaining relief through essayists and govern- 
mental bureaus and to believe that after all there may be some- 
thing in the suggestion of the cynic that the subject should be 
called the cost of high living and should be treated accordingly — 
that a simple solution would be less national and individual ex- 
travagance, more State and personal self-denial and willingness 
to accept a simpler life instead of insisting upon the complex, 
varied and intense existence which we call "living" — that, in a 
word, if we assert that luxuries are necessities and demand the 
best there is and a plenty of it, we must pay for it. 

However inviting that subject may be — whatever opportuni- 
ties it presents for personal application — it is an economic and, 
in some of its phases, a moral one, which is outside the scope 
of an occasion like the present, and we shall address ourselves 
to one that is altogether within it. 

That subject is the cost of appeals in the single appellate court 
of this State, which cost, it is respectfully submitted, is too high 
under our present statutes and practice and in some cases is pro- 
hibitive. Let us begin with certain familiar propositions. First, 

*Paper read at meeting of the Virginia Bar Association, -White 
Sulphur Springs, August 5, 1915, by George Bryan, Richmond. 
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the appeal should not be treated as a luxury. In a proper case, it 
is as much a right of the litigant as is his right to institute or 
defend the suit in the court of first instance. Note the language 
of the writ of error: "Because, as is alleged, manifest injus- 
tice hath been done the (appellant) by the judgment complained 
of, now, therefore" etc., etc. From the preponderating number 
of reversals in our official State reports, it would seem that this 
allegation of injustice is frequently well founded. If, therefore, 
justice is the object of our jurisprudence, the path to it should 
be made straight and the tolls should not exceed the actual cost. 
In other words, there should be no profit to the State or to her 
clerical officers upon her system of administering justice. 

The second familiar proposition is that it is folly to embrace 
and print in a record that which is immaterial and will never 
be read by court or counsel. This is the old evil of padding 
and is self -condemned. Yet how common it is and apparently 
how difficult to restrain ! 

Third. The bar of the State should lend its aid and influence 
to the securing of an economical system of procedure, whether 
in the upper or lower courts. This is its duty as a body of men 
possessed of a special knowledge of the subject and capable of 
reaching a fair conclusion, which, when communicated through 
proper channels to the General Assembly, must have all the 
weight of an expert opinion, not mere theorists, but of intensely 
practical men. We perhaps pride ourselves overmuch upon the 
fact that the dominant tone in Virginia and the South not only 
in matters of law but of religion, morals, customs and manners 
is conservative and conservative in the best sense. If it be a 
genuine conservatism, we can rejoice. But there is a conserva- 
tism which is really stagnation — the stagnation of the Bourbon 
who never learns or forgets. Of this let us beware. There is, 
again, in law as in civics, a false conservatism which, while clam- 
oring for the name, is so permeated with radicalism as to invite 
criticism and condemnation of its suggestions. 

It has been the effort of the bar of Virginia in the matter of 
practice reform to differentiate between the true and the false — 
to get away from the attempt to lift one's self by one's boot- 
straps—to contend for the substance and not the shadow — to 
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reach out at once for the kernel of the controversy and to seek 
its solution by the standard set up by the Supreme Court of Ap- 
peals of the State in the case of Bank of Old Dominion v. Mc- 
Veigh, 22 Gratt., that "that solution should prevail which stand- 
eth with the right." 

This effort has taken shape within the last twenty years in 
perhaps a dozen acts of the General Assembly touching matters 
of pleading and practice, the greater number of which in my 
judgment are at least in the direction of a better condition of 
the system by which the litigant seeks to vindicate his rights or 
redress his wrongs. 

It is, of course, beyond the scope of an address whose limitations 
of time are wisely denned, even to mention these by name and 
character. We are not concerned to-day so much by what has 
been done as by what remains undone. The field is a wide one, 
and is to be entered upon, not with the fury of the reformer 
denouncing conditions merely because certain abuses have arisen 
while entirely unable to insure or even reasonably promise better 
results from the loudly proclaimed substitute which, hastily con- 
ceived, born out of due time and hurried to maturity, may cause 
the last state of the litigant to be worse than the first. Instead 
of this, the ideal spirit of the real reformer of legal methods 
is the judicial spirit — by which the inquirer, however earnest, 
may yet compel himself to see also the other side and, after 
calmly weighing all considerations for and against the particular 
measure, may render a true verdict according to reason and the 
interest of the commonwealth. 

Endeavoring to treat the subject only in this spirit, I am here 
to-day to advocate the lessening of the costs of appeal. I can 
speak only from my experience of some years in the State and 
federal courts of two of the States of the Union, but it is entirely 
competent for me to express the opinion that too often the pres- 
ent system is simply prohibitive and is a denial of justice. 

In saying this I am aware of the fact that perhaps the large 
majority of those whom I am addressing are lawyers to whose 
clients the expense. of an appeal is either nothing or negligible. 
But on occasions of this sort we should broaden our view and 
consider no interests as foreign to us. We should endeavor to 
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look at the case of the man in ordinary circumstances and seek 
to do for him as we would be done by were we either himself 
or his counsel, as we sometimes are. 

What is the position of such a man who has lost what he is 
advised is a good case in a court of first instance ? Simply, under 
the system which obtains in Virginia and, I conceive, substantially 
in most of the other States, that he must write upon the record, 
"The end." And why? Because if it be a common-law case, 
there is necessary first the making and transcribing of the ste- 
nographer's notes at so much a folio of 100 words; second, the 
fee of the clerk of the trial court for certifying the carbon copy 
of the evidence at so much a page — which, as a matter of fact, 
is entirely without inherent value, as the clerk can do nothing 
more than subscribe his name to a statement of what counsel 
agree or the stenographer certifies that the witnesses said ; third, 
the printing of the record in the appellate court, for which in 
Virginia the appellant is charged $1.00 per page, although the 
actual cost is about 40 cents — the clerk receiving the difference, 
60 cents for his services. 

The case is the same if the controversy be in chancery, with 
long pleadings, numerous exhibits and protracted depositions. 
The result in either is that the expenses of an appeal will with 
a record of any material dimensions run into hundreds of dollars, 
although the controversy may itself involve little more. 

One of the cases argued last winter before the Supreme Court 
of Appeals involved the sum of $1250. To present it there was 
required, first, a transcript of the record by the clerk of the 
lower court, consisting of some 1200 typewritten pages and cost- 
ing $150; second, the printing of this transcript upon 705 pages 
at $1.00 per page, and third, after judgment, $30 damages and 
$20 taxed attorneys' fee, in addition to the usual costs of the 
clerk, to which last item no objection can be made. Without 
the clerk's fees, the cost to the appellant for taking his appeal 
was $905. It is hardly necessary to say that it would never 
have been taken but for the fact that the decree appealed from 
fastened a suspicion of fraud upon the appellant, from which 
he sought vindication. He happened to be possessed of more 
than average means, and, but for these, he would have been 
compelled to accept the finding of the lower court. 



1915. ] THE HIGH COST OF APPEALS IN VIRGINIA. 405 

Such may be pronounced an outline and an illustration of the 
mischief of the present system. To a body of men familiar be- 
cause in daily contact with it, no further demonstration is nec- 
essary. I proceed, therefore, at once to the consideration of 
the remedy. 

The logic of the remedy would seem to be simple, namely, 
first, the elimination from the record of every thing not inherently 
and strictly material, and, second, the presentation of the re- 
mainder to the appellate court at the minimum of expense. Un- 
der one or the other of these heads fall all of the recommendations 
which have been made by students of the subject of this branch 
of the reform of legal procedure. Perhaps a majority of the 
bar associations of this country have at one time or another given 
the subject careful consideration. It has in recent years received 
the attention of our federal tribunals, in certain of which the 
volume and expense of records had attained such proportions as 
to deserve and receive the severe criticism of the judges. The 
result of the federal agitation was the Act of Congress of Feb- 
ruary 13, 1911, and the amendment of the rules of the several 
appellate courts, supreme and circuit. 

The act of 1911, which is set forth in an addendum to this 
paper but which is too- long for insertion here, provides in sub- 
stance that the appellant or plaintiff in error shall (not may) 
cause to be printed and shall file in the Circuit Court of Appeals 
at least twenty days before the case is called for argument, at 
least twenty-five printed transcripts of the record, one of which 
shall be certified by the clerk of the lower court, three copies 
to be furnished to the adverse party at least twenty days before 
the argument. The theory of the Act is contained in the last 
clause of its first section : 

"No written or typewritten transcript of the record shall be 
required." 

We need not dwell upon the second section, which relates only 
to records in appeals from the Circuit Court of Appeals to the 
Supreme Court. It concludes with the same inhibition against 
written or typewritten transcripts. 

Under the provisions of this statute, the appealing party takes 
the original court papers to the printer, who prepares from them 
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the printed record. Thus the expenses of a transcript is sup- 
posed to be saved. 

Inquiry of the clerk of the District Court at Richmond, how- 
ever, develops the information that the provisions of the act have 
been invoked in his court only once in the four and a half years 
of its life. Further inquiry of the Clerk of the Circuit Court of 
Appeals for the Fourth Circuit results in the statement that 
from, only one of the nine districts of the circuit come records 
printed under the provisions of the act, that is, without tran- 
scripts. The statute may, therefore, be pronounced to be almost 
a dead letter. The reason is not far to seek. Counsel are not 
skilled in the preparation of records for appeal. The actual phys- 
ical labor of superintending the printing is considerable, and, 
after it is finished, it must be carefully compared with the orig- 
inal by the clerk before he can certify it to be a true copy, for 
which comparison he is entitled to his legal compensation. As a 
result, the federal practice in this circuit in this particular is al- 
most wholly unchanged. 

Although the same rule obtains in the State courts of North 
Carolina, I must express my individual opinion against its wis- 
dom. The danger of sending the original court papers to any 
of a dozen or more printers for distribution among several com- 
positors of linotype operators, is both obvious and serious. 
Again, with great respect to the printer man and the large polit- 
ical influence that he is supposed to possess, papers handled by' 
him are often and perhaps necessarily returned somewhat disfig- 
ured by his inky processes. As the courts so often say, it would 
require strong evidence to remove my inclination to reject this 
altogether as a practical remedy in our State practice. 

A step in the right direction, however, and a really practical 
and effective one is the provision contained in clause 4, No. 14, 
of the Rules of the Circuit Court of Appeals for the Fourth Cir- 
cuit, which is as follows: 

"Whenever it shall be necessary or proper, in the opinion of 
this court or of the court below, that original papers of 
any kind should be inspected here, this court or the court 
below may make such rule or order for the safe-keeping, 
transporting and return of such original papers as to it may 
seem proper." 
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The language of this rule suggest the possibility that it may 
have been drawn for cases in which the genuineness of a doc- 
ument is the subject of the inquiry, but a practical construction 
has been placed upon it by court, clerks and counsel which makes 
it an instrument of true economy. Thus, long deeds, contracts, 
policies of insurance, extended correspondence, and similar pa- 
pers may be certified to the appellate court for "inspection" and 
the record thus be relieved of their burden, while every prac- 
tical purpose is subserved by the opportunity that counsel have 
to print in their briefs such extracts from them as they desire. 
All of us know the fact that in 49 cases out of 50, it is only a 
clause or two from a lengthy document which is the subject of 
investigation. The remainder, for all purposes but those of the 
smiling printer, is junk — utterly irrelevant and naturally sug- 
gestive of the inquiry, Why this waster of the precious dollars? 

In some of the States, 1 understand that it is the practice of the 
appellate court to hear the case upon a typewritten transcript pre- 
pared by the clerk of the lower court, and in this day, when, at 
one impression of the fingers upon the keys, five or even more 
copies may be made, of which three may be given to the court 
and one to each -side, there may be in certain cases and in cer- 
tain jurisdictions some merit in the practice as saving entirely the 
heavy item of printing. I again express my opinion, however, 
that such a practice will not meet the approval of the members 
of the Virginia bar, who are now accustomed to the compactness 
and convenience of the printed record and who will be satisfied 
if by statute or rule of court a reasonable reduction in size and 
cost can be effected. 

How then can we reduce the size of our records, some of 
which, like Falstaff, fairly lard the green earth as they walk? 
I am frank to express the opinion that the reduction can not go 
beyond a certain point — that the record must ordinarily contain 
the pleadings, however diffuse, and the oral evidence by question 
and answer. Here I diverge for a moment, but I think not ir- 
relevantly, to speak of the "narrative form of evidence," which 
is required by the rules of several of the federal courts. I ex- 
press on behalf of my brethren of the Virginia bar the hope that 
this will never be required, by statute or rule, in the State courts. 
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The question and answer form is undoubtedly susceptible of 
abuse and the judges of the federal courts were actuated by 
a worthy motive in seeking a remedy. The difficulty, however, 
is that the remedy is worse than the disease. To say nothing of 
the dull and lifeless nature of the narrative form of testimony, 
which. tends at times to obscure the vital points of a witness' ac- 
count of a transaction, accident or other happening, the difficul- 
ties incident to the preparation of a bill of exceptions in this 
form are little short of formidable. If you don't belieye it, 
try it, and if your task is the reduction of, say 100 pages of 
questions and answers to narrative, I predict that before you 
have half finished it, your thoughts will be of increased com- 
pensation from your client. If, again, opposite counsel does 
not think that your form presents adequately the testimony of 
the witness, he objects and you leave the matter to the busy trial 
judge — when you catch him. In the meantime, the period al- 
lowed by law for the making up of the record is ebbing out day 
by day. The trial judge, confronted with the pleasant task of 
examining closely scores of pages of testimony, very naturally 
demurs and perhaps pleads preventing engagements. Without 
relief, therefore, from the trial judge, you may have to accept 
your adversary's version of the narrative form in order to have 
any kind of a bill. 

Rule 75 of the federal equity rules is open to the same criticism. 
It provides, among other things, that 

"the evidence to be included in the record shall not be set 
forth in full, but shall be stated in simple and condensed 
form, all facts not essential to the decision of the questions 
presented by the appeal being omitted and the testimony of 
the witnesses stated only in narrative form, save that, if 
either party desire it, and the court or judge so directs, any 
part of the testimony shall be reproduced in the exact words 
of the witness." 

But here also, counsel will naturally differ widely as to what 
is a "simple and condensed form" and as to what facts are es- 
sential to the decision, and the rule provides that the chancellor 
shall decide this phase of the controversy. No provision is made 
for a review of his decision, doubtless for the reason that this 
would mean confusion worse confounded. The result is, there- 
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fore, in the last analysis that the judge whose decision is appealed 
from must, if he can find the time, decide, finally what portions 
of the testimony shall reach the upper court — that is, what facts 
are essential and what are not and also whether or not the "sim- 
ple and condensed form" is not so simple and condensed as to 
omit altogether material elements of the evidence. 

Another objection, in my judgment, to the rule of the Supreme 
Court is that it does not permit the question and answer form, 
even by consent of counsel, except as to such portions as may be 
approved by the lower court. This objection was illustrated not 
long since, I am informed, in a case heard in one of the Dis- 
trict Courts by three judges under the Act of Congress regulating 
the hearing of certain questions, the appeal lying directly to the 
Supreme Court. The testimony was presented to the District 
Court in the shape of several thousand pages of printed matter, 
in question and answer form. The case was heard and decided 
and preparations for an appeal were begun. Counsel for both 
sides were willing that the record should contain the evidence in 
the same form and thus the parties be saved the expense, as is 
permitted by the Act of February 13, 1911, of reprinting the 
testimony for the Supreme Court. They were apprehensive, how- 
ever, lest the court should itself raise the point and dismiss the 
appeal for non-compliance with the rule. The appellant accord- 
ingly entered upon the great task of reducing the testimony to 
narrative form. Upon its completion, opposite counsel ob- 
jected earnestly to what they alleged was its insufficiency in that 
it did not contain "all the facts essential to the decision." Un- 
able to agree, they presented the mass of papers to the three 
judges, who, after wrestling with it for three days, called in coun- 
sel and announced their inability through lack of time and because 
of pressing engagements elsewhere, to pass upon the disputed 
questions. They, therefore, urged counsel to "get together," and, 
because of their powers of persuasion, this was done and the 
evidence went up in narrative form to be reprinted at an expense 
of thousands of dollars. 

I submit with all respect that the rule in question should be 
amended so as to permit the bringing up of the testimony in 
question and answer form when counsel consent thereto. 
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But enough of this phase of the question. Let us discourage 
its introduction into our State practice, for it is a remedy in 
theory only, difficult of application and in my judgment barren 
of substantial results. 

What then is the conclusion of the matter — that word so grate- 
ful to the ears of those who listen to papers by would be law- 
reformers, to sermons by eminent divines and even to opinions 
by learned judges? My recommendations are, first, that the 
State practice in Virginia be so amended as to provide, pur- 
suant to the federal practice, that original documents and cor- 
respondence introduced as exhibits in evidence shall, except by 
consent of counsel, not be included in the transcript, but shall 
be certified to the clerk of the appellate court to be returned by 
him to the lower court upon the determination of the case. Either 
party may print in his brief such extracts from these as he may 
desire. 

There is another particular in which economy may be obtained. 
It is the custom of the printer of the records in the Court of 
Appeals to place the question, however short, and the answer, 
though it be but a monosyllable, in different lines. The federal 
Circuit Court of Appeals requires that the printer begin the an- 
swer immediately after the end of the question. It will readily 
be seen that the percentage of printed matter contained in a page 
is by this method materially increased. 

Second. I would lessen the cost to the litigant of the printed 
record in the upper court. By sections 3477 and 3478 of the 
Code it is provided that this printing must be put out to com- 
petitive bidding, which, I am informed, generally results in the 
awarding of the contract at about forty cents per page. By sec- 
tion 3507 it is provided that the clerk 

"shall charge for his services in superintending and examining 
the printing, indexing, distributing and filing the records, 
conducting the correspondence, et cetera, as follows: To 
the appellant or plaintiff in error for one copy of the record, 
at the rate of one and a half cents for every ter words 
actually printed, which shall be paid in every case be,, ore the 
hearing." 

One and a half cents for ten words actually printed is equiva- 
lent to about sixty cents for the printed page, if the page is full. 
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I express the frank opinion that this legislative allowance is 
more than the work is worth, which, although it is described at 
some length in the foregoing extract from the statute, consists 
in little more than reading printed proof. For approximately 
the same service, the clerk of the United States Circuit Court of 
Appeals for the Fourth Circuit receives 25 cents per page. In 
West Virginia the parties may have the record printed at the best 
price which they can obtain, provided "the printing is done in the 
State, and, when printed privately in this manner, the clerk of 
the Court of Appeals receives a fee of 15 cents per page for 
reading the proof. When he has the printing done in the first 
instance his charge is 75 cents per page, and he receives no fee 
for comparing and correcting. 

I think that this item of the expenses of Virginia- appeals could 
with entire justice to the clerks be reduced by at least one third, 
namely, to the rate of one cent for ten words. 

Third. It is only fair, after having thus applied the chalice to 
the lips of others, to inquire whether it does not contain at least 
a few drops of medicine for us as members of the bar — whether 
or not we, as quasi-physicians in consultation upon this malady, 
may not ourselves be at times much to blame for certain forms 
of it. And the answer must only too manifestly be in the affirm- 
ative. Our examinations and cross-examinations are at times 
intolerably prolix. If iteration were ever damnable, it is as- 
suredly so in — let us confess our sins — perhaps a majority of our 
records on appeal. Around and around we go, like children on 
a carousal, forgetting that each of the completed circles of our 
hobby-horses means, not, a ride for a nickel, but tens of dollars 
in stenographers', clerks' and printers' fees. In the 705-page 
record of which I spoke awhile ago, I find the cross-examination 
of three witnesses carried respectively to the 136th, 160th and 
179th question. It is precisely this evil which has evoked the 
just censure of the bench and has caused its members to approve 
radical measures taken by judges in jury cases, calling a per- 
emptory halt to further questions and sometimes to further evi- 
dence. 

This is well enough in a common-law case, but what shall we 
do in an equity case before a master commissioner or a notary, 
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like that contained in the 705-page record? Adjourn the hear- 
ing to obtain a ruling and then — in the country — begin the judge 
hunt through four or five counties and, when the judge is found 
and a ruling obtained, resume the hearing until another question 



arises 



? 



Congress has made a serious effort to suppress this evil in 
both common-law and equity cases by a statute, which I com- 
mend to the attention of the General Assembly of Virginia. It 
is as follows (R. S. U. S. Sec. 928) : 

"If any attorney * * * admitted to conduct causes in any 
court of the United States, * * * appears to have mul- 
tiplied the proceedings in any cause before such court, so 
as to increase costs unreasonably and vexatiously, he shall 
be required, by order of the court, to satisfy any excess of 
costs so increased." 

It has been applied by the courts in several reported cases, 
latest being that of Toledo Metal Wheel Co. v. Foyer (C. C. A., 
Sixth Circuit), 223 Fed. 350, from the opinion in which it would 
seem that courts possess the inherent power to punish counsel 
for "multiplication of proceedings." Said Warington, Circuit 
Judge : 

"The orders were manifestly made to shield appellant against 
excessive costs, and they should be sustained (Bogart v. 
Electrical Supply Co. (C. C), 27 Fed. 722. See also, Mo- 
tion Picture Patents Co. v. Steiner, 201 Fed. 63, 64, 119 
C. C. A. 401 (C. C. A., 2nd Cir.) ; and the power of a court 
to protect a litigant against costs so created by his counsel 
would exist independently, of the statute, inasmuch as the 
rule at common law is broad enough to redress such a matter 
through summary proceedings ( Bowling Green Savings Bank 
v. Todd, 52 N. Y. 489, per Judge Peckham, later Mr. Jus- 
tice Peckham of the Supreme Court; In the Matter of H., 
an Attorney, 87 N. Y. 521, 525, 526; Matter of Dakin, 4 
Hill (N. Y.) 42; Jeffries' Adm'r v. Lawrie (C. C), 27 Fed. 
198, by Circuit Judge, subsequently Mr. Justice Brewer; In 
the Matter of Aitkin, 4 B. & Aid. 47, 49, per Chief Justice 
Abbott." 

These are my suggested remedies. I believe them to be prac- 
tical and just, and that they will be effective towards a much 
desired end. I have not allowed myself, as I think was the case 
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with Congress when it passed the Act of February 13, 1911, to 
be so obsessed with the contemplation of the mischief as to 
recommend a remedy devoid of workable machinery and thus 
make another contribution to the rapidly growing scrap-pile of 
statutes which fall to pieces through sheer inadequacy. Reforms 
can not be accomplished in a day. They must be approached 
first thoughtfully and practically, and then with a union of ef- 
fort, patience and good humor, may be pronounced to have at 
least a prospect of achievement. 

I hold today no. brief for the poor man. I am pleading the 
cause of the average litigant — forced, it may be. into a law-suit 
and denied his rights — looking longingly to the court of appeal, 
but standing dismayed at the price of admission. I predicate my 
demand not upon sympathy, but first, upon the very right of 
the matter, and, second, upon sound policy. For just in propor- 
tion as we bind heavy burdens and grievous to be borne upon 
the shoulders of the members of the commercial community, do 
we find that they stay away from the courts and seek redress of 
their injuries either not at all or in boards of arbitration, where 
at least, if the judgment be not the ideal one, it is obtained di- 
rectly, simply and without confiscation of the matter in contro- 
versy, partial or total. 

Such a movement can best be inaugurated by the members of 
the bar, and, if as an earnest of our sincerity we express our 
willingness to remit the taxed attorney's fees and look only to 
our clients for compensation, we shall commend the cause in thus 
again prescribing for ourselves as well as others. 

If justice is our ideal in fact as it is in name, then, however 
widely our views may differ as to exactly what justice is in 
particular cases, we assuredly can not err in doing unselfishly 
and earnestly all that we can in the making of straight paths for 
her feet. 

Addendum. 
An Act to diminish the expense of proceedings on appeal and writ of er- 
ror or of certiorari: 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That in any cause or pro- 
ceeding wherein the final judgment or decree is sought to be re- 
viewed on appeal to, or by writ of error from, a United States circuit 
court of appeals the appellant or plaintiff in error shall cause to be 



414 1 VIRGINIA LAW REGISTER, N. S. [ Oct., 

printed under such rules as the lower court shall prescribe, and shall 
file in the office of the clerk of such circuit court of appeals at least 
twenty days before the case is called for argument therein, at least 
twenty-five printed transcripts of the record of the lower court, and 
of such part or abstract of the proofs as the rules of such circuit 
court of appeals may require, and in such form as the Supreme Court 
of the United States shall by rule prescribe, one of which printed 
transcripts shall be certified under the hand of the clerk of the lower 
court and under the seal thereof, and shall furnish three copies of 
such printed transcript to the adverse party at least twenty days be- 
fore such argument: Provided, That either the court below or the 
circuit court of appeals may order any original document or other 
evidence to be sent up in addition to the printed copies of the record 
or in lieu of printed copies of a part thereof;, and no written or type- 
written transcript of the record shall be required. 

Sec. 2. That in any cause or proceeding wherein the final judgment 
or decree is sought to be reviewed on appeal to or by writ of error or 
of certiorari from the Supreme Court of the United States, in which 
the record has been printed and used upon the hearing in the court 
below and which substantially conforms to the printed record in said 
Supreme Court, if there have been at the time of filing the record in 
the court below twenty-five copies of said printed record, in addition 
to those provided in the preceding section, lodged with the clerk of 
the court below, one copy thereof shall be used by the clerk of the 
court below in the preparation and as a part of the transcript of the 
record of the court below; and no fee shall be allowed the clerk of the 
court below in the preparation of the transcript for such part thereof 
as is included in said printed record so lodged with him. And the 
clerk of the court 'below in transmitting the transcript of record to 
the Supreme Court of the United States for review shall at the same 
time transmit the remaining uncertified copies of the printed record 
so lodged with him, which shall be used in the preparation and as a 
part of the printed record in the Supreme Court of the United States, 
and the clerk's fee for preparing the record for the printer, indexing 
the same, supervising the printing and binding and distributing the 
copies shall be at such rate per folio thereof, exclusive of the printed 
record so furnished by the clerk of the court below, as the Supreme 
Court of the United States may from titne to time by rule prescribe; 
and no written or typewritten transcript of so much of the record as 
shall have been .printed as herein provided shall be required. 

Approved, February 13, 1911. 

Note. 
The Bar Association adopted a resolution approving in substance 
the recommendations in Mr. Bryan's address, pn'd requesting its Com- 
mittee on Legislation and Law Reform to present the subject to the 
General Assembly of 1916 and to invoke appropriate action. 



